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NORMAN H. AGENA, LANCASTER )
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EQUALIZATION )
)
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)
JON L. LARGE, )
)
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The above-captioned case was called for a hearing on the merits of an appeal by Norman
H. Agena, Lancaster County Assessor, ("the County Assessor”) to the Tax Equalization and
Review Commission ("the Commission"). The hearing was held in the Commission's Hearing
Room on the sixth floor of the Nebraska State Office Building in the City of Lincoln, Lancaster
County, Nebraska, on December 10, 2007, pursuant to an Order for Hearing and Notice of
Hearing issued Octobér 2,2007. Commissioners Wickersham, Wames, Salmon, and Hotz were
present. Commissioner Wickersham was the presiding .hearing officer.

Norman H. Agena, the County Assessor, was present at the hearing. Vincent Valentino
was present as legal counsel for the County Assessor.

William E. Peters, Special County Attorney for Lancaster County, Nebraska, was present
as legal counsel for the Lancaster County Board of Equalization (“the County Board”).

Jon L. Large ("the Taxpayer"} was present at the hearing. William F. Austin was present

as legal counsel for the Taxpayer.



The Commussion took statutory notice, received exhibits and heard testimony.

The Comunission is required by Neb. Rev. Stat. §77—501.8 (Cum. Supp. 2006) to state its
final decision and order concerning an appeal, with findings of fact and conclusions of law, on
the record or in writing. The final decision and order of the Commission in this case is as
follows.

L
ISSUES
Was the County Board's decision reversing a determination by the County Assessor that

the land described in this appeal was disqualified for special valuation unreasonable or arbitrary?

1L :
FINDINGS OF FACT

The Commission finds and determines that:

1. The parcel of real property to which this appeal pertains is described as Lot 19 NW
Section 20, Township § Range 8 6th Principal Meridian, Lancaster, Nebraska, ("the
subject property™).

2, Prior to March 19, 2007, the County Assessor made a determination that the subject

property should be disqualified for use of special valuation.

3. The Taxpayer protested that determination.
4. The County Board reversed the determination of the County Assessor.
5. The County Assessor timely filed an appeal of the County Board's decision with the

Comimissiof.
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The County Board and the Taxpayer were served with a Notice in Lieu of Summons and
duly answered that Notice.
An Order for Hearing and Notice of Hearing issued on October 2, 2007, set a hearing of
the appeal for December 10, 2007, at 1:00 p.m. CST. |
An Affidavit of Service which appears in the records of the Commission establishes thaf a

copy of the Order for Hearing and Notice of Hearing was served on all parties.

m.
APPLICABLE LAW

The Commission may determine any question raised in the proceedings upon which an
order, decision, determination or action appealed from is based. Neb. Rev. Stat. §77-
5016(7) (Supp. 2007).

Subject matter jurisdiction of the Commission in this appeal is over issues raised during
the county board of equalization proceedings. Arcadian Fertilizer, L.P. v. Sarpy County
Bd. of Equalization, 7 Neb.App. 655, 584 N.W.2d 353, (1998).

The County Assessor has standing to appéal decisions of the County Board. Phelps
County Board of Equalization v. Graf, 258 Neb. 810, 606 N.W.2d 736 (2000).

The Legislature may provide that agricultural land and horticultural land, as defined by
the Legislature, shall constitute a separate and distinct class of property for purposes of
taxation and may provide for a different method of taxing agricultural fand and
horticultural land which results in values that are not uniform and proportionate with all

other real property and franchises but which results in values that are uniform and
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proportionate upon all property within the class of agricultural land and horticultural land.
Neb. Const. art. VIII, §1 (4)..

For purposes of sections 77-1359 to 77-1363:

(1) Agricultural [and and horticultural land means a parcel of land which is primarilyused
for agricultural or hoﬁicultufal purposes, including wasteland lying in or adjacent to and
in common ownership or management with other agricultural land and horticultural land.
Agricultural land and horticultural land does not include any land directly associated with
any building or enclosed structure;

(2) Agricultural or horticultural purposes means used for the commercial production of
any plant or animal product in a raw or unprocessed state that is derived from the science
and art Qf agriculture, aquaculture, or horticulturé. Agricultural or horticultural purpos.es
includes the following uses of land: |

(a) Land retained or protected for future agricultural or horticultural purposes under a
conservation easement as provided in the Conservation and Preservation Easements Act
except when the parcel or a portion thereol is being used for purposes other than
agricultural or horticultural purposes; and

(b) Land enrolled in a federal or state program in which payments are received for
removing such land from agricultural or horticultural production;

(3) Farm home site means not more than one aére o.f land contiguous to a farm site which
inchudes an inhabitable residence and improvements used for residential purposes, and
such improvements include utility connections, water and sewer systems, and improved

access to a public road; and
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(4) Farm site means the portion of land contiguous to land actively devoted to agriculture
which mcludes improveinents that are agricultural or hoﬁicultural in nature, including
any uninhabitable or unimproved farm home site. Neb. Rev. Stat. 77-1359 (Cum. Supp.
2006).

The Legislature may enact laws to provide that the value of land actively devoted to
agricultural or ho‘rticultural use shall for property tax purposes be that value which such
land has for agricultural or horticultural use without regard to any value which such land
might have for other purposes or uses. Neb. Const. art. VIIL, §1 (5). |

Agricultural or horticultural land.which has an actual value as defined in section 77-112
reflecting purposes or uses other than agricultural or horticultural purposes or uses shall
be assessed as provided in subsection (3) of section 77-201 if the land meets the
qualifications of this subsection and an application for such special valuation is filed and

“approved pursuant to section 77-1345. In order for the land to qualify for special
valuation all of the following criteria shall be met: {a) The land is located outside the
corporate boundaries of any sanitary and improvement district, city, or village exéept as
provided in subsection (2) of this section; and (b) the land is agricultural or horticultural
land. Neb. Rev. Stat. 77-1344 (1) (Supp. 2007).

The eligibility of land for the special valuation provisions is to be determined each year as
of January 1, but if the land so qualified becomes disqualified on or before December 31
of that vear, it shall be valued at its recapture value. Neb. Rev. Stat. 77-1344 (3).

Parcel means a contigubus tract of land determined by its boundaries, under the same

ownership, and in the same tax district and section. Parcel also means an improvement on
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leased land. If all or several lots in the same block are owned by the same person and are

_contained in the same tax district, they may be included in one parcel. Neb. Rev. Stat.

77-132 (Cum. Supp. 2006).

At any time, the county assessor may determine that land no longer qualifies for special
%faluation pursuant to sections 77-1344 and 77-1347. Neb. Rev. Stat. 77-1347.01 (Supp.
2007).

If land is deemed disqualified, the county assessor shall send a written notice of the
determination to the applicant or owner within fifteen days after his or her determination,
including thé reason for the disqualification. Neb. Rev. Stat. 77-1347.01 (Supp. 2067).
A protest of the county assessor's determination may be filed with the county board of

equalization within thirty days after the mailing of the notice. Neb. Rev. Stat. 77-1347.01

(Supp. 2007).

The county board of equalization shall decide the protest within thirty days after the filing
of the protest. The county clerk shall, within seven days after the county board of
equalization's final decision, mail to the protester written notification of the beards
decision. Neb. Rev. Stat. 77-1347.01 (Supp. 2007).

The decision of the county board of eqﬁalization may be appealed to the Tax Equalization
and Review Commission in accordance with section 77-5013 within thirty days after the
date of the decision. Neb. Rev. Stat. 77-1347.01 (Supp. 2007).

A presumption exists that the County Board has faithfully performed its duties and has
acted on competent evidence. Omaha Country Club v. Douglas County Bd. of

Equalization, 11 Neb.App. 171, 645 N.W.2d 821 (2002).
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The presumption that a county board of equalization has faithfully performed its official
duties in making an assessment and has acted upon sufficient competent evidence to
justify its action remains until there is competent evidence to the contrary presented, and
the presumption disappears when there is competent evidence adduced on appeal to the
contrary. Omaha Country Club v. Douglas County Bd. of Equalization, 11 Neb.App.
171, 645 N.W.2d 821 (2002).
The presumption in favor of the county board may be classified as a principle of
procedure involving the burden of proof, namely, a taxpayer has the burden to prove that
action by a board of equalization fixing or determining valuation of real estate for tax
purposes is unéuthorized by or contrary to constitutionaf or statutory provisions
governing taxation. Gordman Properties Company v. Board of Equalization of Hall
County, 225 Neb. 169, 403 N.W.2d 366 (1987).
The Commission can grant relief only if the action of the County Board was unreasonable
or arbitrary. Neb, Rev, Stat. §77-5016 (8) (Cum. Supp. 2006),
Proof that the action of the County Board was unreasonable or arbitrary must be made by
clear and convincing evidence. See, e.g. Omaha Country Club v. Douglas Cty. Bd. of
Equal, 11 Neb.App. 171, 645 N.W.2d 821 (2002)}.
"Clear and convincing evidence means and is that amount of evidence which produces in

the trier of fact a firm belief or conviction about the existence of a fact to be proved.”

Castellano v. Bitkower, 216 Neb. 806, 812, 346 N.W.2d 249, 253 (1984).
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21. A decision is "arbitrary” when it is made in disregard of the facts and circumstances and

without some basis which could lead a reasonable person to the same conclusion. Phelps

Cty. Bd. of Equal. v. Graf, 258 Neb 810, 606 N.W.2d 736 (2000).
22. A decision is unreasonable only if the evidence presented leaves no room for differences

of opinion arﬁong reasonable minds. Pittman v. Sarpy Cty. Bd. of Equal., 258 Neb 390,

603 N.W.2d 447 (1999).
V.
ANALYSIS

The subject property is an improved 21.56 écre parcel. (E18:1). Improvements include a
residence and a garage. (E18:2). .The County Assessolr has classified 18.23 acres of the parcel
.as “Ag Acres.” (E18:3). A tenant usres 16.75 acres for the production of corn or soybeans.
(E14:1). The fields are not fenced and are farmed in conjunction with other land leased or owned
by the tenant. (E14:2 and E15:3). In addition to tenant farming the Taxpayer testified that he
was attempting to establish a vineyard on the subject property, and that portion of the subject
property is shown in a photogréph as Exhibit 30 page 7. The Taxpayer also testified that he had
planted fruit trees along an entrance drive, that portion of the subject propertyis shown in
photographs as Exhibit 30 pages 4 and 5. The subject property lies outside the zoning
jurisdiction of any municipality but is subject to zoning restrictions enacted by Lancaster County.

Agricultural or horticultural land which has an actual value reflecting purposes or uses
other than agricultural or horticultural purposes or uses is eligible for special valuation if it is
located outside the corporate boundaries of any sanitary improvement district, city, or village or

if within the corporate boundaries of a city or village and it is subject to a conservation or
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preservation easement approved by the governing body of the city or village. Neb. Rev. Stat.
§77-1344 (Supp. 2007). If the subject property is not agricultural land and horticultural land it is
not eligible for special valuation.

Agricultural or horticultural land means that land as defined in section 77—1359 of
Nebraska Statutes. Neb. Rev. Stat. §77-1343 (Cum. Supp. 2006). Agricultural land and
horticultural land means

“a parcel of land which is primarily used for agricultural or horticultural purposes,
including wasteland lying in or adjacent to and in common ownership or
management with other agricultural land and horticultural land. Agricultural land
and horticuttural land does not include any land directly associated with any
building or enclosed structure; _

(2) Agricultural or horticultural purposes means used for the commercial
production of any plant or animal product in a raw or unprocessed state that is
derived from the science and art of agriculture, aquaculture, or horticulture.
Agricultural or horticultural purposes includes the following uses of land:

{a) Land retained or protected for future agricultural or horticultural purposes
under a conservation easement as provided in the Conservation and Preservation
Easements Act except when the parcel or a portion thereof is being used for
purposes other than agricultural or horticultural purposes; and

(b) Land enrolled in a federal or state program in which payments are received for
removing such land from agricultural or horticultural production.” Neb. Rev.
Stat. §77-1359 (Cum. Supp. 2006).

One term within the definition of agricultural land and horticultural land has been defined by
Nebraska’s Legislature. "Parcel means a contiguous tract of land determined by its boundaries,
under the same ownership, and in the same tax district and section. Parcel also means an
improvement on leased land. If all or several lots in the same block are owned by the same
person and are contained in the same tax district, they may be included in one parcel." Neb. Rev.

Stat. 77-132 (Cum. Supp. 2006).
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Other significant terms within the definition of agricultural land and horticultural land
have not been defined by the Legislature. For example if land is not used for the “commercial
production” of any plant or animal product in a raw or unprocessed state that is derived from the
science and art of agriculture, aquaculture, or horticulture, with exceptions noted above, it is not
agricultural land and horticultural land. The Commission has not found in statute or in Nebraska
case law a definition of the term “commercial production.” Commercial can mean “of, in or
relating to commerce.” Webster's Third New International Dictionary, Merriam-Webster, Inc.,
(2002). p.456. An alternate definition is “from the point.of view of profit: having profit as the
primary aim.” Id. Prior to adoption of amendments in 2006 the definition of agricultural and
horticultural land contained a requirement that the land be used for the production of agricultural
products. Neb. Rev. Stat. §77-1359 (Reissue 2003). The terrﬁ commercial productioh did not
appear in the definition. Id. A statute should be construed to give effect to purposeftjl change in
its provisions. A construction of “commercial production” to mean production from the point of
view of making a profit gives effect to the change in terminology as adopted by the legislature
and 1s adopted by the Commission. Whether or not an activ_ity'is undertaken with a view to
making a profit and the generation of deductible expenses for the calculation of taxable income
requires consideration of a number of factors. See, Wood, 548 T.M., Hobby Losses. The same
factors are relevant to a determination of whether commercial production of a plant or animal
product in a raw or unprocessed state that is derived from the science and art of agriculture,
aquaculture, or horticulture (“commercial production™) has occurred on the parcel. T this appeal
the evidence is that corn or soybeans have been produced each year and that thé.Taxpayer has

attempted to maximize revenues through cooperation with adjoining land owners. Those factors
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are sufficient to make a detgrmination that use of the subject property has met the commercial
production requirement.

Section 77-1359 of Nebraska statutes requires a determination that the primaryuse of a
parcel be for commercial production before it can be deemed agricultural land and horticultural
land. There are 16.94 acres of the subject property which are used to produce corn or soybeans.
The crop land has a waterway associated with it. (E15:2). The crop land and associated
waterway portion of the subject property is cléarly used for commercial production. A small
portion of the subject property is used as a vineyard and another small portion along a drive is
used for the growing of ﬁuit trees. (E17:1). A portion of the parcel is used as a site for the
residence, garage and entrance drive. Given the definition of parcel found in section 77-132 of
Nebraska Statutes and the use of that term in section 77-1359 of Nebraska statutes it is clear that
the parcel as a whole is to be considered when determining whether or not a parcel is agricultural
“land or horticultural land. The remaining question 1s then whether the subject property (parcel) is
primarily used for the commercial production of a plant or animal product in a raw or
unprocessed state that is derived from the scienée and art of agriculture, aquaculture, or
horticulture. Primarily can be defined as first of all or in the first place. Webster's Third New
International Dictionary, Merriam-Webster, Inc., (2002). p. 1800. Primary can be defined as the
“first in rank or importance.” Id.

The majority of the County Board considered three factors to make its determination that
the subject property should not be disqualified for special valuation; 1) whether the parcel had an
Farm Service Agency (“FSA™) number assigned to it; 2) whether gross income was generated -

from production of a plant or animal product in a raw or unprocessed state that is derived from
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the science and art of agriculture, aquaculture, or horticulture and 3) whether the majority of
acres in the parcel were used for the produétion of a plant or animal product in a raw or
unprocessed state that 1s derived from the science and art of agriculture, aquaéulture, or
horticulture. The first two factors are applicabie to a determination of whether or not commercial
production occurred on the parcel. It is only the third factor that relates to a determination of
primary use. The Chief Field Deputy for the County Assessor (“Deputy Assessor”) testified that
disqualification for special valuation was determined based on several factors as shown in
Exhibit 19. In addition to the factors shown in Exhibit 19, size of the pafcel, improved or
unimproved status, and common ownership or control with other parcels, as well as the relative
contributions to value of the parcel’s components were also considered. A County
Commissioner testifted that the income derived from commercial production should be compared
to the primary source of income of the user of thé parcel in addition to the factors described
above as a basis for the County Board’s decision and the factors discussed by the Deputy
Assessor .

The size of the parcel was considered by the County Assessor to be a factor to be
considered for a determination of the primary use of a parcel. The minimum site size allowed by
Lancaster County zoning regulations for construction of a residence without creation of a
subdivision or a zoning variance is 20 acres. (F10:6 and E11:1). The effect of that requirement
is that the minimum size tract for a residential use outside of a subdivision is 20 acres. There are
no restrictions on the size of a parcel used for commercial production. A taxpayer’s motivation
for purchase of a parcel is a factor to be considered when it is necessaryto make a determination

of the primary use of a parcel. In this appeal the subject property was purchased in 2002.
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(E18:1). The resideﬁce on the subject property was present at the time of its purchase. The date
for a determination of the primary use of the parcel is January 1, 2007. The residence on the
subject property was originally constructed in 1990. (E21:2). Prior to sale the subjecf property
had its boundaries determined after a split and combination with other tracts. (E21:1). In.short a
tract that met minimum size requirements for residential use without the creation of a subdivision
was created. The residence on the subject property had been totally “rehabed” prior to the sale
and purchase n 2002. (E21:1). The “rehabed “residence and the associated acres were sold and
purchased in 2602 for $248,000.00 (E21:1). Market value of the subject property as estimated by
the County Assessor as of January 1, 2007, was $246,496.00. Of that total value $65,792 was
attributed to the 20.56 acres associated with the residence. $180,706.00 ($150,706.00 +
$30,000.0U) of that value is attributed to the residence, garage, and one acre for a home site.
(E21:1). Actual value as determined by the County Assessor as of January 1, 2007, is near the
purchase price of the subject property. While an exact allocation of the values assigned by a
purchaser or a seller to the components of a parcel 1s not possible, the allocation of value to
components by the County Assessor for the year 2007 is a reasonable indicator of the relative
values of those components of the subject property at the time of its purchase. The evidence is
that the subject property was purchased for residential use. The Taxpayer’s motivation for
purchase of the subject property, residential use, is a factor to be considered 1n a determination of
the primary use of the subject property.

Difﬁ;;ulty or an ihability to engage in commercial production on a parcel without the

addition of other contiguous land is a factor to be considered when determining the primary use
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of a parcel. In this case the cooperative leasing of adjoining parcels is an indication that the
ﬁarcel’s primary use is not for commercial production.

“Value can have many meanings in real estate appraisal: the applicable definition depends
on the context and usage. In the market place value is commonly perceived as the anticipated
benefits to be received in the future”. The Appraisal of Real Estate, Twelfth Edition, Appréisal
Institute, (2001) p 20. “The economic concept of value is not iﬁherent in the commodity, good,
or service to which it 1s ascribed; it is created in the minds of the individuals who make up the
market. Id p 29. Typically four independent factors create value; utility, scarcity, desire, and
effective purchasing power. Id p. 29. “Utility is the ability of a product to satisfy a human want,
need or desire.” Id. p 29. “Scarcity is the present or anticipated supply of an item relaﬁve to the
demand for it.”” Id. p 30. “Desire is a purchaser’s wish for an item to satisfy human needs (e.g,,
shelter, clothing, food, companionship) or individual wants beyond the essential required to
support life.” Id. p 30. “Effective purchasing power is the ability of an individual or group to
participate in a market ---- that 1s, to acquire goods with cash or its equivalent.” Id. p 30.

The value of a parcel of real estate is the sum of its component parts. See, The Appraisal
of Real Estate, Twelfth Edition, Appraisal Institute, (2001)‘. “The value of owner-occupied
residential property 1s based primarily on the expected future advantages, amenities, and
pleasures of ownership and occupancy.” The Appraisal of Real Estate, Twelfth Edition,
Appraisal Institute, (2001) p. 35. “The value of income-producing real estate is based on the
income it will generate in the future.” Id. In the context of this appeal if greater utility is
assigned to a use it will have a greatér value. Greater value is then an indicator of the primary

use of the parcel. Actual values of components of the subject property as determined by the
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County Assessor as of January 1, 2007, were not disputed. The total actual value of the
residence, garage, and their site as determined by the County Assessor was $180,706.00
($150,706.00 + $30,000.00). (E21:1). Special value, solely for agricultural or horticultural use,
of the land used for commercial production was $27,018.00. (E21:3). Actual value, for all uses,
of'the land used for coﬁmercial production as determined by the County Assessor was
$65,790.00.00. (E21:1). The relative values of the components of the subject property are
$205,972.00 for actual value for land and improvements Vﬁth a residential use, and $27,018‘.OO
special value for land with commercial production. These relative values do not indicate that the
parcel’s primary or most important use is for commercial production or that it is primarily used
for that purpose.

The acres devoted to differing uses on the parcel are 18.23 “Ag Acres” as classified by
the County Assessor in Exhibit 21 at page 3, and the balance as a site for the residence, a garage
and an entrance road. The land used for commercial production shown on Exhibit 17 at page 5 is
16.94 acres. While that is less land than classified as “Ag Acres” by the County Assessor the
difference is not material in this appeal. The fact thgt the numbef of acres used for commercial
production exceeds the number of acres used for all other purposes indicates that commercial
production is the primary use of the subject property.

The Property Tax Administrator, in Directive 07-01, advised that criteria other than afea
could be applied. (E3:3). The Property Tax Administrator also advised that “primarily used”
meant “for the most part” and that case law usually referred to “primarily” as more than 51%.
(E3:3). A comparison of the size of areas of use within a parcel is suited to use of the “for the

most part” and “51%” criteria . The Property Tax Administrator, in Directive 07-01, indicated
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that other criteria uniformly applied could be used. Other factors such as the relative values of
the components of the subjec.t property strongly indicate that the most important or primary use
of the subject property is for residential purposes.

The County Board’s determination that the primary use of the subject property was
commercial production was based solely on the relative number of acres devoted té each use as
found on the parcel. Use of that factor alone was unreasonable. The determination of the County
Board should be reversed.

The factors considered in this appeal to determine the primaryuse of the parcel are based
on the facts presented. Factors in addition to those discussed in this appeal may be presented in
other appeals and will be considered as presented. An exhaustive list of factors is not possible
based on the facts of this appealror perhaps ever possible. It is however the consideration of all
factors as applicable for each parcel rather than reliance on a singe factor that is necessary to
make a reasonable determination of primary use for a parcel.

The County Board has indicated that it believes the statutes considered in this appeal
should be construed in a manner to make their application constitutional. The Commission may
not consider constitutional issues. In re Metropolitan Utilities Dist. of Omaha, 179 Neb. 783,
140 N.W.2d 626, (1966). Nor may the Commission construe statutés that are uﬁambiguous.

American Employvers Group v. Department of Labor, 260 Neb. 405, 617 N.W.2d 808 (2000).

V.
CONCLUSIONS OF LAW

1. The Commission has subject matter jurisdiction in this appeal.
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The Commission has jurisdiction over the parties to this appeal.
The County Assessor has adduced sufficient, clear and convincing evidence that the
decision of the County Board is unreasonable or arbitrary and the decision of the County

Board should be vacated and reversed.

V1.
ORDER

IT IS ORDERED THAT:

L.

.The decision of the County Board determining that the subject property was eligible for
special valuation is vacated and reversed.

The subject property was not eligible for special valuation as of the assessment date,
January 1, 2007.

This decision, if no appeal is timely filed, shall be certified to the Lancaster County
Treasurer, and the Laﬁcaster County Assessor, pursuaht to Neb. Rev. Stat. §77-5018
{Cum. Supp. 2006).

Any request for relief, by any party, which is not specifically provided for by this order is
denied.

Each party is to bear its own costs in this proceeding,

This decision shall only be applicable to tax year 2007.
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7. This order is effective for purposes of appeal on January 18, 2008.

~ Signed and Sealed. Fanuary 18, 2008.

Wm. R, Wickersham, Commissioner

: NancLyJ Salmdn, Commissioner

) /%wéﬁ'

Robert W. Hotz Commissioner

S ol A

William C. Warnes, Commissioner

ks oy, ggch'
Q ””UAﬁyl

SEAL

APPEALS FROM DECISIONS OF THE COMMISSION MUST SATISFY THE
REQUIREMENTS OF NEB. REV. STAT. §77-5019 (CUM. SUPP. 2006), OTHER
PROVISIONS OF NEBRASKA STATUTES, AND COURT RULES.



