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STATEMENT OF THE CASE

Norman D. Riffel and his wi fe purchased certain rea
property in Sarpy County, Nebraska for $155,074 on August 6,
1998. (E8:1). M. Riffel then sold the property to Metro
Classic Storage, Inc., (“the Corporation” or “the Taxpayer”) on
Sept enber 10, 1999, for $50,663. (E8:1). M. Riffel is the
President of the Corporation and has a 60% ownership interest in
t he Corporati on.

The real property at issue is a 1.78-acre tract of |and

| egal |y described as Lot 5, Lakeview South No. 5, Sarpy County,



Nebraska (“the subject property”). (E8:1). The Taxpayer erected
two “open faced pole buildings,” on the subject property which
were encl osed on three sides at a cost of |ess than $50, 000.
These i nprovenents were first valued by the Assessor in 2000.
(E8:1). One building is 324 feet by 40 feet, and the second
building is 312 feet by 40 feet. (E8:5). The Taxpayer encl osed
t he open south side of the second building during 2002. (E8:5).
Building One is used to store nobile homes, recreational
vehi cl es, canpers and other recreational vehicles. Building

Two was used for tire storage. The Taxpayer al so nade certain

i nprovenents to the | and conponent of the subject property to
renedi ate a drai nage problem These inprovenents cost $55, 070.
(E1l:2; E5:1).

The Sarpy County Assessor (“the Assessor”) determ ned that
the actual or fair market value of the Taxpayer’'s real property
was $213, 427 as of the January 1, 2003, assessnent date. (E1).
The Taxpayer tinely filed a protest of that determ nation and
al l eged that the actual or fair market value of the property was
$135,890. (E1:2). The Sarpy County Board of Equalization (“the
Board”) denied the protest. (E1l:1).

The Taxpayer filed an appeal of the Board’ s decision on
August 22, 2003. The Conm ssion served a Notice in Lieu of
Summons on the Board on Septenber 30, 2003, which the Board

answered on Septenber 12, 2003. The Conm ssion issued an O der



for Hearing and Notice of Hearing to each of the Parties on My
25, 2004. An Affidavit of Service in the Conm ssion’ s records
establishes that a copy of the Order and Notice was served on
each of the Parties.

The Conmmi ssion called the case for a hearing on the nerits
of the appeal in the Cty of Lincoln, Lancaster County, Nebraska,
on July 9, 2004. The Taxpayer appeared at the hearing through
Norman D. Riffel, the Corporation’s President. The Corporation
al so appeared through counsel, Mark A. Fahleson, Esq.. The Board
appeared through Tamra L. W Madsen, Deputy Sarpy County
Attorney. Conmi ssioners Lore, Reynolds and W ckersham heard the
appeal. Comm ssioner Hans was excused fromthe proceedings.
Comm ssi oner W ckersham served as the presiding officer. The
Comm ssion afforded each of the Parties the opportunity to
present evidence, to present argunent, and to cross-exani ne
W tnesses for the opposing Party. The Board noved to dism ss the
appeal at the close of the Taxpayer’s case-in-chief. The
Comm ssion denied the Mdtion, and the Board rested w thout

adduci ng any evi dence.

1.
| SSUES

The issues before the Comm ssion are (1) whether the Board's

decision to deny the Taxpayer’s val uation protest was incorrect



and either unreasonable or arbitrary; and (2) if so, whether the

Board' s determni nation of val ue was unreasonabl e.

L.
APPLI CABLE LAW

The Taxpayer is required to denonstrate by clear and
convincing evidence (1) that the Board' s decision was incorrect
and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7)(Rei ssue 2003, as anmended by 2003
Neb. Laws, L.B.973, 851)). The “unreasonable or arbitrary”
el enent requires clear and convincing evidence that the Board
either (1) failed to faithfully performits official duties; or
(2) failed to act upon sufficient conpetent evidence in making
its decision. The Taxpayer, once this initial burden has been
satisfied, must then denonstrate by clear and convinci ng evi dence
that the Board’s val ue was unreasonable. Garvey El evators v.
Adans County Bd., 261 Neb. 130, 136, 621 N.W2d 518, 523-524

(2001) .

| V.
FI NDI NGS OF FACT

The Conmi ssion finds and determ nes that:
1. The Taxpayer’s President’s opinion of actual or fair market

val ue was $135, 890 or $150, 000 as of the assessnment date.



2. The Taxpayer adduced sone evi dence which could be used to
reach an indication of value under the Inconme Capitalization
Approach. This evidence is commngled with information for
anot her enterprise not directly to the business conducted on

t he subj ect property.

V.
ANALYSI S

The Taxpayer adduced opinion evidence of actual or fair
mar ket val ue of the subject property only fromthe Taxpayer’s
President. The Taxpayer’'s President first testified that the
subj ect property’s actual or fair market value was $135,890 as of
t he assessnent date. (E1:2). This opinion was based on the 2002
assessed val ue of the I and conmponent ($135,890) (E8:1), and the
2003 assessed val ue of the inprovenent conponent ($200). (E8:1).
The prior year’s assessnment is not relevant to the subsequent
year’s valuation. DeVore v. Bd. O Equal., 144 Neb. 351, 13
N. W2d 451 (1944). Affiliated Foods Coop. v. Madison Co. Bd. O
Equal ., 229 Neb. 605, 613, 428 N.W2d 201, 206 (1988).

The Taxpayer’'s President later testified that his opinion of
actual or fair market value was $150,000 as of the assessnent
date. The Taxpayer’s President’s testinony concerning actual or
fair market value of the subject property as of the assessnent
date is inconsistent. The Taxpayer’s opinions of actual or fair
mar ket val ue was not supported by any evidence of conparabl e
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sales. This evidence of value anobunts to a difference of

opi nion. Such evidence fails to satisfy the burden of proof

unl ess clear and convincing evidence is adduced establishing that
t he val ue placed on the subject property, when conpared to

val uations placed on other simlar property is grossly excessive
and is the result of a systematic exercise of intentional wll or
failure of plain duty, not nere errors of judgnent. US Ecol ogy,
Inc. v. Boyd County Bd of Equalization, 256 Neb. 7, 15, 588

N. W2d 575, 581 (1999). No such evidence was provided.

The Taxpayer did adduce sone evi dence which mght be used to
reach an indication of value using the Inconme Capitalization
Approach. This approach has seven steps: (1) Estinmate potenti al
gross incone frommarket data; (2) Estimte vacancy and
collection loss and subtract it fromgross incone; (3) Add
m scel | aneous incone to arrive at effective gross incone; (4)
Anal yze and estimate operati ng expenses; (5) Subtract operating
expenses fromeffective gross incone to arrive at net operating
i ncome; (6) Select an appropriate capitalization nethod,
techni que, and rate; and (7) Conpute value by capitalizing the
net operating income. Property Assessnent Valuation, 2" Ed.,

I nternational Association of Assessing Oficers, 1996, p. 46
The Taxpayer failed to adduce any evidence of the market factors
necessary to reach an indication of value under this approach.

Furt hernore what evidence the Taxpayer did adduce was conmmi ngl ed



wi th income and expense data from anot her enterprise conducted by
t he Taxpayer. An indication of actual or fair market val ue
cannot be reached under this approach w thout evidence of typical
or market incone, typical or market expenses, and a typical or
mar ket capitalization rate.

The Taxpayer objected, and then withdrew its objection to
the Comm ssion’s receipt of the Board s Exhibits 8 and 9.
Exhibit 8, page 2 and Exhibit 9 purport to establish a different
val ue for the subject property. However, nothing in these
exhibits establish that the revised opinions of value were
effective as of January 1, 2003. Exhibit 8, page 2 is in fact
dated 2004. Exhibit 9 is undated, but based on testinony of the
Board’ s Appraiser, was prepared in 2004.

The Taxpayer has failed to adduce clear and convi nci ng
evi dence that the Board s decision was incorrect, unreasonabl e,
or arbitrary, or that the Board s val ue was unreasonable. The

Board’'s decision nust accordingly be affirned.

A/
CONCLUSI ONS OF LAW

1. The Conmi ssion has jurisdiction over the Parties and over
t he subject matter of this appeal.

2. The Conmission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the

Board's action was incorrect and either unreasonabl e or
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arbitrary. Neb. Rev. Stat. 8§77-5016(7) (Reissue 2003, as
anended by 2003 Neb. Laws, L.B.973, 8§51).

The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market

val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its
deci sion. These presunptions remain until the Taxpayer
presents conpetent evidence to the contrary. |If the
presunption is extinguished the reasonabl eness of the
Board’ s val ue becones one of fact based upon all the

evi dence presented. The burden of show ng such valuation to
be unreasonabl e rests on the Taxpayer. Garvey El evators,
Inc. v. Adans County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

“Actual value” is defined as the market value of real
property in the ordinary course of trade, or the nost
probabl e price expressed in terns of noney that a property
will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concerni ng
all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.

Stat. 877-112 (Reissue 2003).



The Taxpayer has failed to adduce clear and convi nci ng

evi dence that the Board' s decision was incorrect and either
unreasonabl e or arbitrary.

The Taxpayer has failed to adduce clear and convi nci ng

evi dence that the Board' s determ nation of val ue was

unr easonabl e.

The Board’s deci sion nust be affirned.

VII.
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat :

The Sarpy County Board of Equalization’s Order setting the
assessed val ue of the subject property for tax year 2003 is
af firnmed.

The Taxpayer’'s real property legally described as Lot 5,
Lakevi ew South No. 5, Sarpy County, Nebraska, shall be
valued as follows for tax year 2003:

Land $213, 227

| nprovenents  $ 200

Tot al $213, 427

Any request for relief by any Party not specifically granted
by this order is deni ed.

This decision, if no appeal is filed, shall be certified to

the Sarpy County Treasurer, and the Sarpy County Assessor,



pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue 2003, as
anended by 2003 Neb. Laws, L.B.973, 8§51).
5. Thi s decision shall only be applicable to tax year 2003.

6. Each Party is to bear its own costs in this matter.

T 1S SO ORDERED

| certify that Conm ssioner Lore made and entered the above
and foregoing Findings and Orders in this appeal on the 9'" day
of July, 2004. The sanme were approved and confirmed by
Comm ssi oners Reynol ds and W ckersham and are therefore deened to
be the Order of the Conm ssion pursuant to Neb. Rev. Stat. 877-

5005(5) (Reissue 2003).

Signed and sealed this 9'" day of July, 2004.

SEAL Wn R Wckersham Chair
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