BEFORE THE NEBRASKA TAX EQUALI ZATI ON
AND REVI EW COW SS| ON

KAREN S. OGLE
Appel | ant, CASE NO. 03R- 215
VS. FI NDI NGS AND ORDER

LANCASTER COUNTY BOARD OF
EQUALI ZATI ON,

N N N N N e e e N

Appel | ee.

The above-capti oned case was called for a hearing on the
merits of an appeal by Karen S. Ogle to the Tax Equalization and
Revi ew Comm ssion ("the Conm ssion"”). The hearing was held in
the Comm ssion's Hearing Roomon the sixth floor of the Nebraska
State Ofice Building in the Gty of Lincoln, Lancaster County,
Nebraska, on June 22, 2004, pursuant to a Notice and Order for
Hearing i ssued March 29, 2004. Commi ssioners W ckersham
Reynol ds, Lore, and Hans were present. Conm ssioner W ckersham
presi ded at the hearing.

Karen S. QOgl e("the Taxpayer") appeared at the hearing
wi t hout counsel

The Lancaster County Board of Equalization (“the County
Board”) appeared through counsel, Mchael E. Thew, Esq., Chief
Deputy, Civil Division of the County Attorney's office of
Lancast er County, Nebraska.

The Conmmi ssion took statutory notice, received exhibits and

heard testinony.



The Comm ssion is required by Neb. Rev. Stat. 877-5018
(Rei ssue 2003) to state its final decision concerning an appeal,
with findings of fact and conclusions of law, on the record or in
witing. The final decision and order of the Comm ssion in this
case is as follows.

I .
STANDARD COF REVI EW

The Taxpayer, in order to prevail, is required to
denonstrate that the decision of the County Board was incorrect
and arbitrary or unreasonable. Neb. Rev. Stat. 877-
5016(7) (Rei ssue 2003). The presunption created by the statute
can be overcone if the Taxpayer shows by clear and convincing
evidence that the County Board either failed to faithfully
performits official duties or that the County Board failed to
act upon sufficient conpetent evidence in meking its deci sion.
Garvey Elevators, Inc. v. Adans County Bd. of Equalization, 261
Neb. 130, 136, 621 N.W2d 518, 523-524, (2001). It is the
Taxpayer’s burden to overcone the presunption with clear and
convi nci ng evidence of nore than a difference of opinion. Garvey
El evators, Inc v. Adanms County Bd. of Equalization , 261 Neb.
130, 136, 621 N.W2d 518, 523-524 (2001). The Taxpayer, once
this initial burden has been satisfied, nmust then denonstrate by
cl ear and convincing evidence that the value as determ ned by the

County Board was unreasonable. Garvey Elevators, Inc. v. Adams
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County Bd. of Equalization, 261 Neb. 130, 136, 621 N W2d 518,

523-524, (2001).

1.
FI NDI NGS

The Comm ssion finds and determ nes that:

A
PROCEDURAL FI NDI NGS

1. The Taxpayer is the owner of record of certain real property
described in the appeal as Lot 19, Block 4, Edenton South
8th Addition, Lincoln,, Lancaster County, Nebraska a/d/a
5825 S. 77th St, Lincoln, Ne., (“the subject property”).

2. The actual or fair market val ue of the subject property,
pl aced on the assessnent roll as of January 1, 2003, ("the
assessment date") by the Lancaster County Assessor was:

Tot al val ue $386, 000. 00.

3. The Taxpayer tinely protested that value to the County
Board. The Taxpayer proposed the follow ng value for the
subj ect property:

Tot al val ue $305, 000. 00.

4. The County Board determ ned that the actual or fair narket
val ue of the subject property as of the assessnent date was:

Tot al val ue $365, 000. 00. (E1)

5. The Taxpayer tinely filed an appeal of that decision to the

Conmi ssi on.



The County Board was served with a Notice in Lieu of
Summons, and duly answered that Noti ce.

A Notice and Order for Hearing issued on March 29, 2004, set
a hearing of the Taxpayer's appeal for June 22, 2004, at
3:00 p.m CDST.

An Affidavit of Service which appears in the records of the
Commi ssion establishes that a copy of the Notice and O der
for Hearing was served on all parties.

B
SUBSTANTI VE FI NDI NGS AND FACTUAL CONCLUSI ONS

The subject property is inproved with a single famly
resi dence.

L1l

CONCLUSI ONS OF LAW

Subj ect matter jurisdiction of the Commission is over al
i ssues raised during the county board of equalization
proceedi ngs. Arcadian Fertilizer, L.P. v. Sarpy County Bd.
of Equalization, 7 Neb.App. 655, 584 N. W2d 353, (1998)
The Conmmi ssion has jurisdiction over the parties and the
subj ect matter of this appeal.
The Conmi ssion, while making a decision, nay not consider
testinmony, records, docunments or other evidence which is not

a part of the hearing record except those identified in the
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Comm ssions rules and regul ations or Section 77-5016 (3).
Neb. Rev. Stat. 877-5016(3) (Reissue 2003).
Al taxable real property, wth the exception of
agricultural land and horticultural |and, shall be val ued at
actual value for purposes of taxation. Neb. Rev. Stat. 877-
201(1) (Reissue 2003).
“Actual value is the nost probable price expressed in terns
of noney that a property will bring if exposed for sale in
the open market, or in an armis length transaction, between
a wlling buyer and a wlling seller, both of whom are
know edgeabl e concerning all the uses to which the real
property is adapted and for which the real property is
capabl e of being used. |In analyzing the uses and
restrictions applicable to real property the anal ysis shal
include a full description of the physical characteristics
of the real property and an identification of the property
rights valued.” Neb. Rev. Stat. 877-112 (Reissue 2003).
Actual value of real property for purposes of taxation neans
t he market value of real property in the ordinary course of
trade. Neb. Rev. Stat. 877-112 (Reissue 2003).
“Actual value, nmarket value, and fair market val ue nean
exactly the sane thing.” Ri chards v. Board of

Equal i zation, 178 Neb. 537, 540, 134 N.W2d 56, 58 (1965).



The Taxpayer nust adduce evi dence establishing that the
action of the County Board was incorrect and unreasonabl e or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Rei ssue 2003). The
Nebr aska Suprene Court, in considering simlar |anguage, has
hel d that “There is a presunption that a board of
equal i zation has faithfully perforned its official duties in
maki ng an assessnent and has acted upon sufficient conpetent
evidence to justify its action. That presunption remains
until there is conpetent evidence to the contrary presented,
and the presunption di sappears when there i s conpetent

evi dence on appeal to the contrary. Fromthat point on, the
reasonabl eness of the valuation fixed by the board of
equal i zati on beconmes one of fact based upon all the evidence
presented. The burden of showi ng such valuation to be

unr easonabl e rests upon the taxpayer on appeal fromthe
action of the board.” Garvey Elevators, Inc. v. Adans
County Bd. of Equalization, 261 Neb. 130, 136, 621 N W 2d
518, 523, (2001).

A decision is "arbitrary" when it is nade in disregard of
the facts and circunstances and w t hout some basis which
could lead a reasonabl e person to the same concl usion.
Phel ps Cty. Bd. of Equal. v. Gaf, 258 Neb 810, 606 N W 2d

736, (2000).
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The term "unreasonabl e can be applied to a decision of an
adm ni strative agency only if the evidence presented | eaves
no roomfor differences of opinion anong reasonabl e m nds.
Pittman v. Sarpy Cty. Bd. of Equal., 258 Neb 390, 603 N W2d
447, (1999).
The Nebraska Suprenme Court has also held that “In an appea
to the county board of equalization or to [the Tax
Equal i zati on and Revi ew Comm ssion] and fromthe
[ Comm ssion] to this court, the burden of persuasion inposed
on the conpl ai ning taxpayer is not nmet by showing a nere
di fference of opinion unless it is established by clear and
convi nci ng evidence that the valuation placed upon his
property when conpared to val uations placed on other sinlar
property is grossly excessive and is the result of a
systenmatic exercise of intentional will or failure of plain
duty, and not nere errors of judgnent.” Garvey El evators,
Inc. v. Adans County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523, (2001).
"Cl ear and convincing evidence neans and is that anmount of
evi dence which produces in the trier of fact a firm beli ef
or conviction about the existence of a fact to be proved."”
Castellano v. Bitkower, 216 Neb. 806, 812, 346 N W2d 249,

253 (1984).
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“I't is the function of the county board of equalization to
determ ne the actual value of locally assessed property for
tax purposes. In carrying out this function, the county
board nmust give effect to the constitutional requirenent
that taxes be levied uniformy and proportionately upon al
taxabl e property in the county. |Individual discrepancies
and inequalities within the county nust be corrected and
equal i zed by the county board of equalization.” AT & T

| nformation Systens, Inc. v. State Bd. of Equalization and
Assessment, 237 Neb. 591, 595, 467 N.W2d 55, 58, (1991).
“I't is well established that the val ue of the opinion of an
expert witness is no stronger than the facts upon which it
is based.” Bottorf v. Cay County Bd. O Equalization, 7
Neb. App. 162, 167, 580 N.W2d 561, 565, (1998).

“An owner who is famliar with his property and knows its
worth is permtted to testify as to its value.” U S

Ecol ogy v. Boyd County Bd. O Equalization, 256 Neb. 7, 16,
588 N.W2d 575, 581, (1999).

The appraisal of real estate is not an exact science.
Matter of Bock’s Estate, 198 Neb. 121, 124, 251 N.W2d 872,
874, (1977).

The Conmmi ssion shall deny relief to the taxpayer unless a

maj ority of the Conm ssioners present determ nes relief
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shoul d be granted. Neb. Rev. Stat. 877-5016(13) (Rei ssue
2003, as anmended by 2004 Neb. Laws L.B. 973, 851).

| V.
ANALYSI S

Comm ssi oners Lore and Hans woul d grant relief.

Comm ssi oners Reynol ds and W ckersham woul d not grant relief.

Wthout a majority of the Conm ssioners present in favor of

relief the appeal of the Taxpayer nust be denied. Neb. Rev.

St at .

877-5016( 13) (Rei ssue 2003, as anended by 2004 Neb. Laws

L.B. 973, §51).

V.

ORDER

| T 1S THEREFORE ORDERED, ADJUDGED AND DECREED:

1

That the decision of the County Board determ ning the actual
or fair market value of the subject property as of the
assessnment date, January 1, 2003, as foll ows:

Tot al val ue $365, 000. 00

is final.

That this decision, if no appeal is tinely filed, shall be
certified to the Lancaster County Treasurer, and the
Lancast er County Assessor, pursuant to Neb. Rev. Stat. 877-
5018 (Rei ssue 2003).

That any request for relief, by any party, which is not

specifically provided for by this order is denied.
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4. That each party is to bear its own costs in this matter.
5. That this decision shall only be applicable to tax year
2003.

6. This order is effective for purposes of appeal July 1, 2004.

I T 1S SO ORDERED

Dated July 1, 2004.

Wn R Wckersham Chairperson

Susan S. Lore, Comm ssi oner

Robert L. Hans, Conm ssioner

Mark P. Reynol ds, Vi ce-Chairperson
SEAL



