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I .
STATEMENT OF THE CASE

Russell A. Meyer owns two tracts of land. The property
which is the subject of the appeal in Case Number 03A-24 is a
137.07-acre tract of land legally described as the SW4 of Section
29, Township 2, Range 13, in Franklin County, Nebraska. (E5:9).
There are no inprovenents on this tract of |land. The property
which is the subject of the appeal in Case Number 03A-25 is a
306. 11-acre tract of land legally described as the E¥% of Section
30, Township 2, Range 13, in Franklin County, Nebraska. (E5:11 -
12). There is a single-famly residence with 1,130 square feet

of above-grade living area. The inprovenents were erected in



1900. (E5:13). Ron Meyer (“the Taxpayer”) is Russell Myer’s
father. The Taxpayer paid $225,000 for the two tracts of |and on
March 12, 2003. (E4:6).

Agricul tural and horticultural real property is to be val ued
at 80% of actual or fair nmarket value. Non-agricultural rea
property is to be valued at 100% of actual or fair market val ue.
Neb. Rev. Stat. 877-201(Reissue 2003). The Franklin County
Assessor (“the Assessor”) determ ned that the assessed val ue of
t he subject property in Case Nunber 03A-24 was $56, 250 as of the
January 1, 2003, assessnent date. (El1). The Taxpayer tinely
filed a protest of that determ nation and alleged that 74.50% of
the actual or fair market value of the property was $53, 700.
(E1:1). The Franklin County Board of Equalization (“the Board”)
denied the protest. (El). The Assessor determ ned that the
assessed val ue of the subject property in Case Nunber 03A-25 was
$150, 800 as of the assessment date. (E2). Ron Meyer, tinmely
filed a protest of that determ nation and all eged that 78. 7% of
the actual or fair market value of this property was $115, 050 as
of the assessnent date. (E2). The Board denied the protest.
(E2).

The Taxpayer appeal ed each of the Board' s decisions on
August 15, 2004. The Conmi ssion served a Notice in Lieu of
Summons on the Board on August 26, 2003. The Board answered the

appeal s out of tinme but w thout objection fromthe Taxpayer on



January 12, 2004. The Comm ssion consolidated these appeals for
pur pose of hearing on April 9, 2004, and issued an Order for
Hearing and Notice of Hearing to each of the Parties on the sane
date. An Affidavit of Service in the Conm ssion’s records
establishes that a copy of each of the Orders and a copy of the
Notice of Hearing was served on each of the Parti es.

The Conmmi ssion called the case for a hearing on the nerits
of the appeal in the Gty of Kearney, Buffalo County, Nebraska,
on June 29, 2004. The Taxpayer appeared personally at the
heari ng. The Board appeared through Vernon Duncan, Esq., Deputy
Franklin County Attorney. Conmm ssioners Hans, Lore, Reynolds and
W ckersham heard t he appeal. Comm ssioner Reynol ds served as the

presiding officer.

1.
| SSUES

The issues before the Comm ssion are (1) whether the Board's
decision to deny the Taxpayer’s val uation protest was incorrect
and either unreasonable or arbitrary; and (2) if so, whether the

Board' s determni nation of value was unreasonabl e.

L.
APPLI CABLE LAW

The Taxpayer is required to denonstrate by clear and

convi nci ng evidence (1) that the Board s decision was incorrect



and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7)(Rei ssue 2003, as anmended by 2003
Neb. Laws, L.B.973, 851)). The “unreasonable or arbitrary”

el enment requires clear and convincing evidence that the Board
either (1) failed to faithfully performits official duties; or
(2) failed to act upon sufficient conpetent evidence in making
its decision. The Taxpayer, once this initial burden has been
satisfied, nmust then denonstrate by clear and convinci ng evidence
that the Board’ s val ue was unreasonable. Garvey El evators v.
Adans County Bd., 261 Neb. 130, 136, 621 N.W2d 518, 523-524

(2001).

| V.
FI NDI NGS OF FACT

The Conmi ssion finds and determ nes that:

1. The Taxpayer paid $225,000 for the two tracts of |and which
are the subject of these appeals on March 12,2003, in an
arm s-length transaction. (E4:6).

2. The Taxpayer testified that his requested value for the
tract of land in Case Nunber 03A-24 ($53,700), was 74.5% of
price paid for the |Iand conponent of the subject property.

3. The Taxpayer testified that his requested value for the
tract of land in Case Nunber 03A-25 ($115, 050), was 78. 7% of

the price paid for the | and conmponent of the subject

property.



4. The Taxpayer adduced no ot her evidence of actual or fair

mar ket val ue.

V.
ANALYSI S

The Taxpayer testified that his opinion of assessed val ue
averaged 79% of the price paid for the |and conmponent of the
subj ect property on March 12, 2003. The purchase price paid for
real property may be considered in determ ning the actual val ue.
The purchase price alone, however, is not determ native of actual
or fair market value. Forney v. Box Butte County Bd. of Equal.

7 Neb. App. 417, 424, 582 N.W2D 631, 637, (1998). The subject
property was purchased in a negotiated sale following a failed
auction. The Assessor testified that there were elenents of a

di stressed sal e, although those elenments did not prevent her from
characterizing the transaction as an arnmis-length sale. The
Taxpayer’s evidence of price paid for the subject property three-
nonths after the assessment date under these circunstances is not
determ native of actual or fair market value as of the assessnent
date in this appeal.

The Taxpayer testified that the actual or fair market val ue
of his property was adversely inpacted by extensive infestation
of cheat grass and nusk thistle. The Taxpayer failed to adduce
any evidence quantifying the inpact of these infestations on

actual or fair market value other than his purchase price.
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The Taxpayer adduced no evi dence of the price paid for
conpar abl e properties. The Taxpayer adduced no evi dence of
assessed val ues of conparable properties. The Taxpayer adduced
no ot her evidence of actual or fair market val ue other than the
price paid for the subject property.

The Board adduced the Assessor’s testinony regarding the
val uati on met hodol ogy for agricultural land in Franklin County.
The Assessor testified that the subject property had been val ued
usi ng the sanme techniques and i nformati on used to value all other
all other agricultural and horticultural real property in
Franklin County for the year 2003. The Assessor further
testified that she had no know edge of uni que characteristics of
the subject property differentiating it fromother agricultural
and horticultural land in Franklin County.

The Taxpayer whose only evidence of actual or fair market
val ue amounts to a nere difference of opinion fails to neet his
burden of proof, unless that Taxpayer al so adduces clear and
convincing evidence (1) that his assessed value is grossly
excessi ve when conpared to assessed val ues of other simlar
property; and (2) the assessed value for his property is the
result of a systematic exercise of intentional will or failure of
plain duty, and not nere errors of judgnment. US Ecology, Inc. v.
Boyd County Bd of Equalization, 256 Neb. 7, 15, 588 N. W2d 575,

581 (1999).



The Taxpayer has failed to neet the burden of proof inposed

on himby law. The Board’'s decisions nust accordingly be

af firnmed.
Vi .
CONCLUSI ONS OF LAW
1. The Conmmi ssion has jurisdiction over the Parties and over

the subject matter of this appeal.

2. The Commission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the
Board’ s action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 8§77-5016(7) (Reissue 2003, as
anended by 2003 Neb. Laws, L.B.973, 8§51).

3. The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market
val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its
decision. These presunptions remain until the Taxpayer
presents conpetent evidence to the contrary. If the
presunption is extinguished the reasonabl eness of the
Board's val ue becones one of fact based upon all the
evi dence presented. The burden of show ng such valuation to
be unreasonabl e rests on the Taxpayer. Garvey El evators,
Inc. v. Adanms County Board of Equalization, 261 Neb. 130,

136, 621 N W2d 518, 523 (2001).
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“Actual value” is defined as the market val ue of rea
property in the ordinary course of trade, or the nost

probabl e price expressed in terns of noney that a property

will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concerni ng

all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.
Stat. 877-112 (Reissue 2003).

The purchase price paid for real property may be consi dered
in determ ning the actual value. The purchase price al one,
however, is not determ native of actual or fair market

val ue. Forney v. Box Butte County Bd. of Equal., 7 Neb. App.
417, 424, 582 N.W2D 631, 637, (1998).

The Taxpayer whose only evidence of actual or fair market
val ue amounts to a nere difference of opinion fails to neet
hi s burden of proof, unless that Taxpayer al so adduces cl ear
and convincing evidence: (1) that his assessed value is
grossly excessive when conpared to assessed val ues of other
simlar property; and (2) that the assessed value for his
property is the result of a systematic exercise of
intentional will or failure of plain duty, and not nere
errors of judgnent. US Ecology, Inc. v. Boyd County Bd of

Equal i zation, 256 Neb. 7, 15, 588 N.W2d 575, 581 (1999).



The Taxpayer has failed to adduce clear and convi nci ng

evi dence that the Board' s decision was incorrect and either
unreasonable or arbitrary. The Taxpayer has also failed to
adduce cl ear and convinci ng evidence that the Board’s
determ nation of val ue was unreasonabl e.

The Board’ s deci sions nust accordingly be affirned.

VII.
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat :

The Franklin County Board of Equalization’s Orders setting

t he assessed val ue of the subject property for tax year 2003
are affirned.

The Taxpayer’'s real property in Case Nunber 03A-24, legally
descri bed as the SW4 Section 29, Township 2, Range 13,
Franklin County, Nebraska, shall be valued as follows for

tax year 2003:

Land $ 56, 250
| nprovenents  $ - 0-
Tot al $ 56, 250

The Taxpayer’'s real property in Case Nunber 03A-25, legally
descri bed as the E% of Section 30, Township 2, Range 13,
Franklin County, Nebraska, shall be valued as follows for

tax year 2003:



Land $144, 090
| nprovenents $ 6,710
Tot al $150, 800

4. Any request for relief by any Party not specifically granted
by this order is deni ed.

5. This decision, if no appeal is filed, shall be certified to
the Franklin County Treasurer, and the Franklin County
Assessor, pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue
2003, as anended by 2003 Neb. Laws, L.B.973, 851).

6. Thi s decision shall only be applicable to tax year 2003.

7. Each Party is to bear its own costs in this matter.

T IS SO ORDERED

| certify that | nade and entered the above and foregoi ng
Findings and Orders in this appeal on the 30'" day of June, 2004.
The sane were approved and confirnmed by Conmm ssioners Hans, Lore,
and Reynolds and are therefore deened to be the Order of the
Comm ssion pursuant to Neb. Rev. Stat. 877-5005(5) (Reissue

2003) .

Si gned and sealed this 1%t day of July, 2004.

SEAL Wn R Wckersham Chair
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