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l.
STATEMENT OF THE CASE
The Mary Susan Wndl e Funnel Trust (“the Taxpayer”) owns an
i mproved tract of land legally described as Lot 9 and Vac Hi gh St
Adj, Block 9, Wodsdale Addition, Cty of Lincoln, Lancaster
County, Nebraska. (E21:2). The tract of land is inproved with a
single-famly residence with 2,682 square feet of above-grade
living area originally built in 1932. (E12:2). The second fl oor
was added in approxi mately 1980, with a new master bedroom added

over the famly room The original garage on the subject

property was denolished and replaced with a new three-car garage,



and the kitchen conpletely renodeled within the last ten years.
(E21: 2).

The Lancaster County Assessor (“the Assessor”) determ ned
that the actual or fair market value of the Taxpayer’s real
property was $280, 900 as of the January 1, 2003, assessnent date.
(E1l). The Taxpayer tinmely filed a protest of that determ nation
and al l eged that the proposed val ue should be reduced. (EL5:8).
The Lancaster County Board of Equalization (“the Board”) denied
the protest. (E1).

The Taxpayer filed an appeal of the Board’ s decision on
August 26, 2003. The Conmi ssion served a Notice in Lieu of
Sumrmons on the Board on Septenber 15, 2003, which the Board
answered on Cctober 10, 2003. The Conmi ssion issued an Order for
Hearing and Notice of Hearing to each of the Parties on Cctober
10, 2003. An Affidavit of Service in the Conm ssion’s records
establishes that a copy of the Order and Notice was served on
each of the Parties.

The Conmi ssion called the case for a hearing on the nerits
of the appeal in the Cty of Lincoln, Lancaster County, Nebraska,
on March 12, 2004. The Taxpayer appeared personally at the
hearing. The Board appeared through M chael E. Thew, Chief
Deputy, Cvil Division, Lancaster County Attorney’s Ofice.
Comm ssi oners Hans, Lore, Reynolds and W ckersham heard the

appeal. Comm ssioner Reynol ds served as the presiding officer.



The Conmmi ssion afforded each of the Parties the opportunity to
present evidence and argunent. The Board rested w thout adducing
any testinonial evidence. The Taxpayer, after closing argunents,
requested the Conmi ssion take the matter under advisenent. The

matter now cones on for deci sion.

1.
| SSUES

The issues before the Comm ssion are (1) whether the Board’s
deci sion was incorrect and either unreasonable or arbitrary; and

(2) if so, whether the Board s val ue was reasonabl e.

L.
APPLI CABLE LAW

The Taxpayer is required to denonstrate by clear and

convi nci ng evidence (1) that the Board s decision was incorrect
and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7)(Reissue 2003)). The “unreasonabl e
or arbitrary” elenment requires clear and convincing evidence that
the Board either (1) failed to faithfully performits official
duties; or (2) failed to act upon sufficient conpetent evidence
in making its decision. The Taxpayer, once this initial burden
has been satisfied, nust then denonstrate by clear and convinci ng

evi dence that the Board’ s val ue was unreasonable. Garvey



El evators v. Adanms County Bd., 261 Neb. 130, 136, 621 N. W2d 518,

523- 524 (2001).

| V.
FI NDI NGS OF FACT

The Commi ssion finds and determ nes that:

1. The Taxpayer’s opinion of actual or fair nmarket value is
bet ween $250, 000 and $260, 000.

2. The subj ect property was substantially renodeled within the
| ast ten-years. (E21:2).

3. The Taxpayer refused the Assessor’s Ofice request to

i nspect the interior of the subject property inprovenents.

V.
ANALYSI S

A
EVI DENCE OF VALUE BASED ON COVPARABLE PROPERTI ES

The Taxpayer alleges the assessed val ue exceeds actual or
fair market value. (E15:8). The Taxpayer also alleges (1) the
Assessor’s conparable properties are not truly conparable to the
subj ect property; and (2) the properties offered as conparable
properties by the Taxpayer denonstrate the subject properties are
overval ued. The Taxpayer, based on these allegations, testified
that the actual or fair market value of the subject property was

bet ween $250, 000 and $260, 000 as of the assessnent date. An



owner who is famliar with his property and knows its worth is
permtted to testify as to its value. U S. Ecology v. Boyd
County Bd. O Equal., 256 Neb. 7, 16, 588 N.W2d 575, 581 (1999).
“Conparabl e” properties share simlar quality, architectura
attractiveness (style), age, size, anenities, functional utility,
and physical condition. Property Assessnent Valuation, 2" Ed.,
I nternational Association of Assessing Oficers, 1996, p. 98.
When using “conparabl e’ properties to establish valuation the
“conpar abl e” properties nust be truly conparable. DeBruce G ain,
Inc. v. Odoe County Bd. of Equalization, 7 Neb. App. 688, 697,
584 N.W2d 837, 843 (1998). If there are differences between the
subj ect property and the “conparabl e’ properties, then the
di fferences nust be accounted for through the adjustnent process.
“The adjustnent process is an anal ysis designed to show
what the conparable property would have sold for if
these differences were elimnated. The sale price of
t he conparable property is adjusted to account for as
many of its differences fromthe subject property as
possible. 1In adjusting the sale price of the
conparabl e, lunp sumdollar amobunts or percentages are
customarily enployed. Adjustnents are always applied
to the sale price of the conparable property, not to
t he subject property. |If the sold property is inferior

in sone respect to the subject property, the sale price



is increased by a dollar amount or percentage. |If the

sold property is superior in some respect, the sale

price is decreased. Applying the adjustnents to the

sal e price of the conparable property provides a val ue

i ndi cation for the subject property.”

Property Assessnent Valuation, 2" Ed., |AAQ, 1996, p. 76.
“Financing terns, market conditions, |ocation, and physi cal
characteristics are itens that nust be considered when making
adjustnments . . . ” Property Assessnent Valuation, 2" Ed., 1996
p. 98.

The Taxpayer alleges that the Assessor’s “conparabl e”
properties differ fromthe subject in terns of |ocation.
(E15:8). The subject property is located in the “7311 Country
Club Addition.” (E21:2). Al of the Assessor’s conparable
properties listed on the original docunments considered by the
Board are also located in the “7311 Country Club Addition.”
(E15:22). Although the Taxpayer alleged that these conparable
properties differ in location fromthe “mcroclimte” of the
subj ect property, the Taxpayer failed to provide any evidence of
any adjustnents necessary to account for the alleged difference
in |ocation.

The Taxpayer also alleged that a “lighting district” within
the “7311 Country C ub” nei ghborhood provi ded a nore honbgenous

and conpar abl e nei ghborhood. The Taxpayer offered ei ght single-



famly residential properties drawmn fromthe “lighting district”
as properties which are conparable to the subject property. (E4
t hrough E10; E13). The Conmmission’s Order for Hearing conpels a
party utilizing conparable properties as evidence to provide
conpl ete and | egible copies of the County's Property Record File
for the tax year at issue for those conparabl e properties.

(Order for Hearing, 12, p. 3). The Taxpayer failed to adduce the
Property Record File for any of the Taxpayer’s “conparable”
properties. The Taxpayer did adduce copies of sone information
posted on the internet by the Assessor’s Ofice. (E4 - E10;
E13).

The limted information provided fails to establish that any
of the Taxpayer’s conparabl e properties have the significant
renodel i ng made to the subject property. The Taxpayer’s
conparabl es also differ fromthe subject property in terns of
styl e, above-grade finished |living area, quality, basenent area,
basenment area finish, nunber of bathroons, nunber of fireplaces,
and nunber of bedroonms. (E4 - E10; E12). The Taxpayer adduced
no evi dence which would all ow differences between those
properties and the subject property. The information provided
concerni ng the Taxpayer’s conparable properties does not rise to
the |l evel of clear and convincing evidence that the subject

property is overval ued.



B
I NSPECTI ON OF THE SUBJECT PROPERTY

The Assessor’s O fice asked the Taxpayer’s perm ssion to
i nspect the subject property in Decenber, 2003. The Taxpayer
refused the Assessor’s O fice request. (E30). The Assessor has
the statutory duty to value residential real property at market
value. Neb. Rev. Stat. 877-1311 (2003 Supp.); Neb. Rev. Stat.
8§77-201 (Cum Supp. 2002). An accurate description of the
foll owi ng characteristics is critical in order to determ ne
actual or fair market value: quality of construction, style, age,
size, anmenities, functional utility, and condition. Property
Assessnent Val uation, 2" Ed., International Association of
Assessing Oficers, 1996, p. 98. The Assessor, in order to
accurately describe these critical characteristics must inspect
t he subject property. Failure to do so carries its own
penalties. Gainger Bros. Co. v. County Bd. of Equalization of
Lancaster Co., 180 Neb. 571, 580, 144 N.W2d 161, 169 (1966).
G ven this mandate, where the Taxpayer refuses the County’s
request to inspect the property, the provisions of the Adverse
I nfference Rule nmay be triggered. See Yarpe v. Lawl ess Distrib
Co., 7 Neb.App. 957, 962 - 963, 587 N.W2d 417, 421 (1998).

The provisions of the Adverse Inference Rule as applied to a
val uati on appeal nmay be sunmarized as follows: where a taxpayer

refuses to allow the county assessor or his or her designate to



i nspect the subject property after challenging the assessed val ue
as determ ned by the county, there is a presunption that the
results of the inspection would mlitate against the taxpayer’s
interest. The finder of fact is the sole judge of what probative
force to give the fact that the taxpayer refused the county
assessor’s request to inspect the property. The relative

convi nci ng powers of the inferences to be drawn fromthat fact is
for the determ nation of the finder of fact.

The Taxpayer has substantially inproved the subject property
in the ten years preceding the assessnent date. The inprovenents
i nclude the denolition of a detached garage, renoval and
repl acenent of a driveway, the addition of a new three-car
det ached garage, replacenent of one air conditioning unit and the
addition of a second unit, and the gutting of the original
kitchen and the expansion of that kitchen. Updating or adding
conponents affects the effective age and condition of the
i nprovenents. These inprovenents may al so inpact the Quality of
Construction. These factors could significantly inpact actual or
fair market val ue.

The Conmi ssion, fromthe entire record before it, finds and
determ nes that the Taxpayer’s refusal to allow an inspection
would mlitate against the Taxpayer’s interests: i.e., his

request for a reduction in the actual or fair market value of the



subj ect property woul d be unsuccessful if an inspection were

al | owed.

C.
CONCLUSI ON

The Taxpayer’'s allegation that his assessed value is val ued
in excess of actual or fair market value is not supported by

cl ear and convincing evidence. The Taxpayer’s refusal to permt

an interior inspection does not assist the Taxpayer in proving
its allegations. G ven the Taxpayer’'s failure to adduce cl ear
and convinci ng evidence that the Board' s decision was incorrect
and either unreasonable or arbitrary, the Board s decision nust

be affirned.

V.
CONCLUSI ONS OF LAW

1. The Conmi ssion has jurisdiction over the Parties and over
t he subject nmatter of this appeal.

2. The Conmmission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the
Board’ s action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Reissue 2003).

3. The Board is presuned to have faithfully perforned its
official duties in determ ning the actual or fair market

val ue of the property. The Board is also presuned to have

10



acted upon sufficient conpetent evidence to justify its

deci sion. These presunptions remain until the Taxpayer
presents conpetent evidence to the contrary. |If the
presunption is extinguished the reasonabl eness of the
Board’ s val ue becones one of fact based upon all the

evi dence presented. The burden of showi ng such valuation to
be unreasonabl e rests on the Taxpayer. Garvey El evators,
Inc. v. Adans County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

“Actual value” is defined as the market value of rea
property in the ordinary course of trade, or the nost
probabl e price expressed in terns of noney that a property
will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concerni ng
all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.
Stat. 877-112 (Reissue 2003).

An owner who is famliar with his property and knows its
worth is permtted to testify as to its value. U. S. Ecol ogy
v. Boyd County Bd. O Equal., 256 Neb. 7, 16, 588 N W 2d
575, 581 (1999).

When usi ng “conparabl e” properties to establish value, the

properties nmust be truly conparable. DeBruce Gain, Inc. v.
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O oe County Bd. of Equalization, 7 Neb. App. 688, 697, 584
N. W2d 837, 843 (1998).

After the plaintiff has introduced evidence tending to prove
his or her case, if the defendant fails to testify to
matters particularly within his know edge necessary to his
defense, a presunption exists that his testinony, if
produced, would mlitate against his interest. The trier of
fact is the sole judge of what probative force to give the
fact that a party has failed to call a witness or produce
evidence. [T]he relative convincing powers of the
inferences to be drawn fromfailing to call or exam ne a

wi t ness and ot her evidence are for the determ nation of the
trier of fact. Yarpe v. Lawless Distrib. Co., 7 Neb. App.
957, 962 - 963, 587 N.W2d 417, 421 (1998)(Citations

om tted).

The Board need not put on any evidence to support its

val uation of the property at issue unless the taxpayers
establish the Board's val uati on was unreasonabl e or
arbitrary. Bottorf v. Cay County Bd. of Equalization, 7
Neb. App. 162, 168, 580 N.W2d 561, 566 (1998).

The Taxpayer has failed to adduce sufficient evidence to
establish that the Board' s decision was incorrect and either
unreasonabl e or arbitrary. The Board s deci sion nust

accordingly be affirned.
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VII.
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat :

The Lancaster County Board of Equalization’s Order setting

t he assessed val ue of the subject property for tax year 2003
is affirnmed.

The Taxpayer’s real property legally described as Lot 9 and
Vac High St adj, nore commonly known as 3152 South 25"
Street, in the Gty of Lincoln, Lancaster County, Nebraska,
shall be valued as follows for tax year 2003:

Land $ 58,500

| mprovenents  $222, 400

Tot al $280, 900

Any request for relief by any Party not specifically granted
by this order is deni ed.

This decision, if no appeal is filed, shall be certified to
t he Lancaster County Treasurer, and the Lancaster County
Assessor, pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue
2003).

Thi s decision shall only be applicable to tax year 2003.

Each Party is to bear its own costs in this matter.

13



T 1S SO ORDERED.

Dated this 12'" day of March, 2004.

Robert L. Hans, Conm ssioner

Susan S. Lore, Conmi ssi oner

Mark P. Reynol ds, Vice-Chair

Seal Wn R Wockersham Chair
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