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STATEMENT OF THE CASE

Kenneth D. Maxwel |l (“the Taxpayer”) owns an inproved tract
of land legally described as Lots 5 and 6, Block 2, Peck’s Gove
Park Addition, in Lancaster County, Nebraska. (E10:2). The
9,700 square foot tract of land is inproved with a single-famly
residence with 1,083 square feet of above-grade living area built
in 1925. (E9:1).

The Lancaster County Assessor (“the Assessor”) detern ned
that the actual or fair market value of the Taxpayer’s real

property was $83,500 as of the January 1, 2003, assessnment date.



(E1l). The Taxpayer tinmely filed a protest of that determ nation
and all eged that the actual or fair market value of the property
was $52,030. (E4:8). The Lancaster County Board of Equalization
(“the Board”) denied the protest. (E1l).

The Taxpayer filed an appeal of the Board’ s decision on
August 26, 2003. The Conmi ssion served a Notice in Lieu of
Surmons on the Board on Septenber 13, 2003, which the Board
answered on Cctober 10, 2003. The Conmi ssion issued an Order for
Hearing and Notice of Hearing to each of the Parties on January
15, 2004. An Affidavit of Service in the Conmm ssion’s records
establishes that a copy of the Order and Notice was served on
each of the Parties.

The Conmmi ssion called the case for a hearing on the nerits
of the appeal in the Cty of Lincoln, Lancaster County, Nebraska,
on March 9, 2004. The Taxpayer appeared personally at the
hearing. The Board appeared through M chael E. Thew, Chief
Deputy, Cvil Division, Lancaster County Attorney’s Ofice.
Comm ssi oners Hans, Lore, Reynolds and W ckersham heard the
appeal. Comm ssioner Reynol ds served as the presiding officer.

The Board, prior to the hearing, offered to confess
judgnment. The Taxpayer declined the offer. Each Party was
af forded the opportunity to present evidence and argunment at the
heari ng before the Commi ssion as required by law. The Board, at

the conclusion of the hearing, stipulated that for the purposes



of allocating costs pursuant to Neb. Rev. Stat. 877-1510.01
(Rei ssue 2003), all costs incurred by the Board were incurred
prior to making the offer. The Taxpayer requested that the
Commi ssion take the matter under advisenment. The matter now

cones for decision.

1.
| SSUES

The issues before the Comm ssion are (1) whether the Board’s
deci sion was incorrect and either unreasonable or arbitrary; and

(2) if so, whether the Board s val ue was reasonabl e.

L.
APPLI CABLE LAW

The Taxpayer is required to denonstrate by clear and

convi nci ng evidence (1) that the Board s decision was incorrect
and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7) (Reissue 2003)). The *“unreasonabl e
or arbitrary” elenment requires clear and convincing evidence that
the Board either (1) failed to faithfully performits official
duties; or (2) failed to act upon sufficient conpetent evidence
in making its decision. The Taxpayer, once this initial burden
has been satisfied, nust then denonstrate by clear and convinci ng

evi dence that the Board’ s val ue was unreasonable. Garvey



El evators v. Adanms County Bd., 261 Neb. 130, 136, 621 N. W2d 518,

523- 524 (2001).

| V.
FI NDI NGS OF FACT

The Commi ssion finds and determ nes that:

1. The Taxpayer adduced no docunentary evi dence of actual or
fair market value of either the subject property or of any
“conpar abl e” properti es.

2. The Taxpayer testified that he purchased the subject
property in 1958 for $7,500 and in his opinion the property
woul dn’t sell for $50,000 as of the assessment date. The
basis for the Taxpayer’s opinion of value was the 2002
assessed val ue of the subject property.

3. The Board adduced uncontroverted evi dence that the actual or
fair market value of the subject property was $69, 600 as of

t he assessnent date.

V.
ANALYSI S

The only issue presented is the actual or fair market val ue
of the Taxpayer’s real property as of the January 1, 2003,
assessnment date. The Taxpayer’s only evidence of actual or fair
mar ket value is his opinion testinony based on the prior year’s

assessnent that the actual or fair market val ue was sonet hing



| ess than $50,000 as of the 2003 assessnent date. An owner who
is famliar with his property and knows its worth is permtted to
testify as to its value. U S. Ecology v. Boyd County Bd. O
Equal ., 256 Neb. 7, 16, 588 N.W2d 575, 581 (1999). The
Taxpayer’s opinion of value is based on the 2002 assessed val ue
of the subject property. The prior year’s assessnent is not

rel evant to the subsequent year’s valuation. DeVore v. Bd. O
Equal ., 144 Neb. 351, 13 N.W2d 451 (1944). Affiliated Foods
Coop. v. Madison Co. Bd. O Equal., 229 Neb. 605, 613, 428 N wW2ad
201, 206 (1988). Evidence establishing a difference of opinion
is insufficient to overcone the statutory presunption in favor of
the Board. Garvey Elevators, Inc. v. Adans County Bd. of
Equal i zation, 261 Neb. 130, 136, 621 N.W2d 518, 524 (2001).
Furthernore, a taxpayer who offers no evidence that the subject
property is valued in excess of its actual value and who only
produces evi dence conpl ai ning of the assessor’s net hodol ogy f ai
to meet his burden of proof. Beynon v. Board of Equalization of
Lancaster County, 213 Neb. 488, 329 N. W2d 857 (1983).

The Board adduced uncontroverted evidence fromits appraiser
that the actual or fair market value of the subject property was
$69, 600 as of the assessment date. This evidence establishes
cl ear and convincing evidence that the Board' s decision was

incorrect, and both unreasonable and arbitrary.



\
CONCLUSI ONS OF LAW

The Conmmi ssion has jurisdiction over the Parties and over
the subject matter of this appeal.

The Commission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the
Board’ s action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Reissue 2003).
The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market
val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its
deci sion. These presunptions remain until the Taxpayer
presents conpetent evidence to the contrary. If the
presunption is extinguished the reasonabl eness of the
Board's val ue becones one of fact based upon all the

evi dence presented. The burden of show ng such valuation to
be unreasonabl e rests on the taxpayers. Garvey El evators,
Inc. v. Adanms County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

“Actual value” is defined as the market value of real
property in the ordinary course of trade, or the nost
probabl e price expressed in terns of noney that a property
will bring if exposed for sale in the open market, or in an

arm s-length transaction, between a willing buyer and

6



willing seller, both of whom are know edgeabl e concerni ng
all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.
Stat. 877-112 (Reissue 2003).

An owner who is famliar with his property and knows its
worth is permtted to testify as to its value. U S. Ecol ogy
v. Boyd County Bd. O Equal., 256 Neb. 7, 16, 588 N W 2d
575, 581 (1999).

The prior year’s assessnent is not relevant to the
subsequent year’s valuation. DeVore v. Bd. O Equal., 144
Neb. 351, 13 N.W2d 451 (1944). Affiliated Foods Coop. V.
Madi son Co. Bd. O Equal., 229 Neb. 605, 613, 428 N W 2d
201, 206 (1988).

The burden of persuasion inposed on the conplaining

t axpayers, in an appeal froma county board of equali zati on,
is not net by showing a nmere difference of opinion unless it
is established by clear and convincing evidence that the

val uation placed on the property when conpared with

val uations placed on other simlar property is grossly
excessive and is the result of a systematic exercise of
intentional will or failure of plain duty, and not nere
errors of judgnent. Garvey Elevators, Inc. v. Adams County
Bd. of Equalization, 261 Neb. 130, 136, 621 N.W2d 518, 524

(2001) .



Taxpayers who of fer no evidence that the subject property is
val ued in excess of its actual value and who only produces
evi dence that is ainmed at discrediting valuation nethods
utilized by county assessor fails to neet their burden of
provi ng that val ue of the property was not fairly and
proportionately equalized or that valuation placed upon the
property for tax purposes was unreasonable or arbitrary.
Beynon v. Board of Equalization of Lancaster County, 213
Neb. 488, 329 N.W2d 857 (1983).

The Board’' s evi dence establishes that the Board' s decision
was incorrect, and both unreasonable and arbitrary. That

deci si on must accordingly be vacated and reversed.

VI,
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat:

The Lancaster County Board of Equalization’s Order setting

t he assessed val ue of the subject property for tax year 2003
is vacated and reversed.

The Taxpayers’ real property legally described as Lot 5 and
6, Block 2, Peck’s G ove Park Addition, nmore comonly known
as 3410 “X’ Street, Cty of Lincoln, Lancaster County,

Nebraska, shall be valued as follows for tax year 2003:



Land $26, 000
| mprovenents  $43, 600
Tot al $69, 600

3. Any request for relief by any Party not specifically granted
by this order is deni ed.

4. This decision, if no appeal is filed, shall be certified to
t he Lancaster County Treasurer, and the Lancaster County
Assessor, pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue
2003) .

5. Thi s decision shall only be applicable to tax year 2003.

6. Each Party is to bear its own costs in this matter.

I T 1S SO ORDERED

Dated this 9'" day of March, 2004.

Robert L. Hans, Conm ssioner

Susan S. Lore, Conmi ssioner

Mark P. Reynol ds, Vice-Chair

Seal Wn R Wockersham Chair



