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l.
STATEMENT OF THE CASE
Dieter, Inc., (“the Taxpayer”) owns four uninproved tracts
of agricultural land totaling approximtely 399.39 acres in
Saunders County, Nebraska. The State Assessing Oficial for
Saunders County determ ned that 80% of the agricultural use val ue
of the Taxpayer’s real property was $235,720 as of the January 1,
2003, assessnent date. (E17:1; E18:1; E19:1; E20:1). The State
Assessing Oficial also determ ned that 80% of the actual or fair

mar ket val ue of the Taxpayer’s real property was $469, 380 as of

t he assessnent date. (E30: 1 - 4).



The Taxpayer does not contest the agricultural use value, or
“special value” value, of the subject properties. The Taxpayer
protested the “recapture” value, or that value determ ned by the
State Assessing Ofice representing 80% of actual or fair narket
val ue. The Board, however, treated the protests as chall enges
concerning “special” value and denied the Taxpayer’s protests.
(El; E2; E3; E4).

The Taxpayer filed appeals of the Board’ s decisions on
August 22, 2003. (Appeal Forms). The Conm ssion served Notices
in Lieu of Summons on the Board on Septenber 10, 2003, which the
Board answered on Septenber 15, 2003. The Conmmi ssion then
ordered the appeals consolidated for hearing and i ssued an Order
for Hearing and Notice of Hearing. Copies of each of the Orders
were served on each of the Parties.

The Conmmi ssion called the case for a hearing on the nerits
of the appeals in the Gty of Lincoln, Lancaster County,
Nebraska, on February 13, 2004. Conm ssioner Lore was excused
fromthe proceedings. James J. Dieter, one of the Managers of
the Limted Liability Conpany, appeared at the hearing on behalf
of the Taxpayer. The Saunders County Board of Equalization
appeared through Scott J. Tingel hoff, the Saunders County

Attorney.



1.
| SSUES

The issues before the Comm ssion are (1) whether the Board’s
deci sions concerning the “recapture” value were incorrect and
ei ther unreasonable or arbitrary; and (2) if so, whether the

Board’ s “recapture” val ues were reasonabl e.

L.
APPLI CABLE LAW

The Taxpayer is required to denonstrate by clear and
convi ncing evidence (1) that the Board's decisions were incorrect
and (2) that the Board s decisions were unreasonabl e or
arbitrary. (Neb. Rev. Stat. 8§77-5016(7) (2003 Supp.). The
“unreasonabl e or arbitrary” elenment requires clear and convincing
evidence that the Board either (1) failed to faithfully perform
its official duties; or (2) failed to act upon sufficient
conpetent evidence in making its decision. The Taxpayer, once
this initial burden has been satisfied, nmust then denonstrate by
cl ear and convincing evidence that the Board' s val ues were
unreasonable. Garvey Elevators v. Adans County Bd., 261 Neb

130, 136, 621 N W2d 518, 523-524 (2001).



| V.
FI NDI NGS OF FACT

The Commi ssion finds and determ nes that:

1. The Taxpayer protested the “recapture val ue” as determ ned
by the Saunders County State Assessing Oficial for each of
t he subj ect properties.

2. The Board treated the protests as chall enges to “speci al
val ue” and failed to consider the “recapture val ue” issue
presented by the Taxpayer.

3. The sal e by Josephine Dieter, Trustee, to Dieter LLC, an
entity fornmed by her children, was not an armis-length
transaction reflecting actual value as defined in Neb. Rev.

Stat. §77-112 (2003 Supp.).

V.
ANALYSI S

The Taxpayer’'s real property includes 399.39 acres of
agricultural land. The four parcels are contiguous, and are
| ocated between two creeks. A railroad Iine and a Corps of
Engi neers di ke run through the property.

Agricultural land nust ordinarily be valued at 80% of act ual
or fair market value. Neb. Rev. Stat. 8§77-201(2) (Cum Supp.
2002). Agricultural land used solely for agricultural purposes,
however, may be val ued at 80% of the property’ s “agricul tural

use” value, without reference to actual val ue. Neb. Rev. Stat.



877-1343(6) (Cum Supp. 2002). This “agricultural use” value is
referred to as “special value.” If agricultural land is val ued
at “special value” and thereafter is sold, “recapture” provisions
are triggered. Neb. Rev. Stat. 8§77-1347(Cum Supp. 2002).
“Recapture value” is 80% of the actual or fair nmarket val ue of
the property. Neb. Rev. Stat. 877-1343(5)(Cum Supp. 2002).

“Actual value is the nost probable price expressed in terns of

noney that a property will bring if exposed for sale in the open
market, or in an arms length transaction, between a willing
buyer and willing seller, both of whom are know edgeabl e

concerning all the uses to which the real property is adapted and
for which the real property is capable of being used.” Neb. Rev.
Stat. §77-112(2003 Supp.).

The State Assessing Oficial for Saunders County determ ned
both the “special value” and the “recapture value” of the
agricultural land in each of the appeals. (E30: 1- 4). The
State Assessing Oficial determ ned that the “recapture val ue” of
t he Taxpayer’s land in Case Nunber 03A-68 was $44,990 (E30:1);
the recapture value of the agricultural land in Case Nunber 03A-
69 was $140,910 (E30:2); the recapture value of the agricultural
land in Case Nunmber 03A-70 was $188,840 (E30:3); and the
recapture value of the agricultural land in Case Nunber 03A-71

was $94, 640 (E30:4). The Taxpayer was notified of these val ues



in witing by notices dated May 13, 2003 (“Notice of Valuation
Change Statenments”). (E30).

The Taxpayer protested the “2003 Assessnent” values |isted
in the Notice of Valuation Change Statenments by |letter dated June
30, 2003. The Taxpayer’s letter was filed by the Saunders County
Clerk on July 1, 2003. (E29). The values shown on the
Taxpayer’s letter did not include any of the “Special Values”
shown on the Notice of Valuation Change Statenents. The
Taxpayer’s letter however specifically |listed those val ues shown
under the “Current Value” colum on the Notice of Valuation
Change Statenent (E30: 1 - 4) for each of the properties, and
total ed those anbunts. ($469,380.00). (E29). The Taxpayer
alleged inits letter that the value of the four properties was
$369, 075, which was “$100, 000 bel ow the current assessment
(9$469,380).” (E29). This uncontroverted evidence establishes
that the Taxpayer protested the “recapture value” for its
properties.

The Board denied each of the Taxpayer’'s protests. (El -

E4). The Board' s determ nation of value in Case Nunber O03A-68
was $94,750. (E1). This ampunt is the sane as the State
Assessing O ficial’s determ nation of “special value” for the
and. (E30:1). The Board' s determ nation of value in Case
Nunmber 03A-68 was $77,770. (E1). This anmount is the sane as the

State Assessing Oficial’s determ nation of “special value” for



the land. (E30:2). The Board’s determ nation of value in Case
Nurmber 03A-69 was $77,770. (E2). This anpbunt is the same as the
State Assessing Oficial’s determ nation of “special value” for
the land. (E30:3). The Board’s determ nation of value in Case
Nurmber 03A-70 was $16,540. (E3). This value is the same as the
State Assessing Oficial for “special value” for the |and.
(E30: 3).

Thi s uncontroverted evi dence establishes that the Board
deni ed the protest concerning “special value.” The Taxpayer did
not protest these “special values.” Jurisdiction is the inherent
power or authority to decide a case. Wckershamv. State, 218
Neb. 175, 183, 354 N.W2d 134, 140 (1984). The Board only has
that “authority” specifically conferred upon it by state |law, or
by the construction necessary to achieve the purpose of the
rel evant provisions or act. See, e.g., Gand Island Latin C ub
v. Nebraska Liquor Control Commi ssion, 251 Neb. 61, 67, 554
N.W2d 778, 782 (1996). The Board' s jurisdiction is governed by
Neb. Rev. Stat. 877-1502 (2002 Cum Supp.). The Board, pursuant
to that statute, only had jurisdiction to consider those issues
rai sed by the Taxpayer. The Board accordingly | acked subject
matter jurisdiction over the “special values” determ ned by the
State Assessing Oficial, since the Taxpayer did not protest

t hose val ues.



The Board also failed to address the issues raised by the
Taxpayer: the “recapture value” of the subject properties. A
Board which fails to address a protest within the time frane
allowed is deened to have denied those protests. Sumer v.

Col fax County, 14 Neb. 524, 16 NW 756 (1883). The Board’s
deci si ons, which addressed an issue over which it |acked subject
matter jurisdiction (special value) while failing to decide the
i ssue presented (recapture value), was incorrect, and both
unreasonabl e and arbitrary.

The Board’ s deci sions deni ed the Taxpayer’s recapture val ue
protests. Summer, supra. The Board's inaction effectively
affirmed the State Assessing Oficial’ s determ nation of
recapture value. This decision, as noted above, was incorrect,
and both unreasonable and arbitrary. The record denonstrates
that the Taxpayer has satisfied the first conponent of its burden
of proof. The only issue remaining is whether the Board's
determ nations of “recapture value” were reasonable. The burden
of denonstrating that those val ues were unreasonabl e remains on
t he Taxpayer.

The Taxpayer offered as evidence an appraisal. (E6 - EL6;
E32). The author of the appraisal was not present at the
hearing. The Board offered two objections concerning receipt of
Exhibits 6 through and including 16. The Board objected to the

recei pt of the exhibits and alleged that (1) the Taxpayer failed



to provide copies of the exhibits to the Board at | east 30-days
prior to the hearing as required by the Conm ssion’s Rules and
Regul ations and (2) the author of the appraisal was not present
to testify, which would violate the Board’s statutory right to
cross-exam ne witnesses if the exhibits were received.

The Taxpayer admtted that its evidence was mail ed seven
days after the deadline inposed by the Comm ssion’s rules and
regul ations, and did not contest the Board' s position that the
exhibits were not received until one or two days after mailing.
State | aw nandates that “Every party shall have the right of
cross-exam nation of the witnesses who testify. . .. Neb. Rev.
Stat. 877-5016(4) (2003 Supp.). Receipt of an appraisal wthout
af fording the opposing party an opportunity to cross-exam ne the
aut hor woul d violate the statute. The Comm ssion denied receipt
of the exhibits for the reasons urged by the Board.

The only ot her evidence of value adduced by the Taxpayer is
opi nion evi dence of the Taxpayer’s Manager that the actual or
fair market value was $410,000. This opinion was based on the
sale of the property fromFrank Dieter Trust to the Taxpayer.
The Trustee of the Frank Dieter Trust was Josephine Dieter. Al
menbers of Dieter LLC are Josephine Dieter’s children. Al
beneficiaries of the Frank Dieter Trust were cousins or aunts and
uncl es of the cousins or a parent of the LLC nenbers. The

property was not listed for sale on the open market. Al though



t he evi dence establishes that the principal beneficiaries (aunts
and uncl es) consented to the transaction, there is no evidence in
the record that these individuals were know edgeabl e of actual or
fair market value as required by Neb. Rev. Stat. 877-112(2003
Supp.). The purchase price paid was based on a prelimnary
estimate of val ue given by an apprai ser which was finally adopted
as a matter of convenience to allow closing of the real estate
transfer prior to the end of cal endar year 2002.

The Taxpayer’s Manager testified that he had becone famliar
with the real estate market by review ng real estate transactions
listed in the WAhoo newspaper and in conversations with his
tenant. Based on this information, the Taxpayer’s Manager
testified that $410,000 was the actual or fair market val ue of
t he subject properties. The record, however, doesn’'t support an
i nference that the Manager’s opinion of val ue was devel oped
i ndependently of the prelimnary nunber provided by the
apprai ser, which was not an opinion of value supported by an
appr ai sal developed in conformty with state | aw and the Uniform
St andar ds of Professional Appraisal Practice.

The Conmi ssion, fromthe entire record before it, cannot
conclude that the sale between Dieter Trust and Dieter, LLC was
an arnms length transaction. Furthernore, the purchase price of
property may be taken into considerati on when determ ning actual

or fair market value. Purchase price alone, however, is not

10



concl usive of actual or fair market value. Oher matters
rel evant to the actual value nust be considered in connection
with the sale price to determ ne actual value. Sale price is not
synonynous with actual value or fair market value. Forney v. Box
Butte County Bd. of Equalization, 7 Neb.App. 417, 424, 582 N.W 2D
631, 637, (1998).

The Taxpayer’s evidence of actual or fair market val ue, the
sale price fromthe Dieter Trust to Dieter LLC, is not clear and
convi nci ng evidence that the Board’ s “recapture val ues” were

unr easonabl e.

\
CONCLUSI ONS OF LAW

1. The Conmi ssion has jurisdiction over the Parties and over
t he subject matter of this appeal.

2. The Conmission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the
action of the Board was incorrect and either unreasonabl e or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Cum Supp. 2002).

3. The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market
val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its
decision. These presunptions remain until the Taxpayer

presents conpetent evidence to the contrary. If the

11



presunption is extinguished the reasonabl eness of the

val uation fixed by the board of equalization becones one of
fact based upon all the evidence presented. The burden of
showi ng such valuation to be unreasonable rests on the
Taxpayer. Garvey Elevators, Inc. v. Adans County Board of
Equal i zation, 261 Neb. 130, 136, 621 N.W2d 518, 523 (2001).
Jurisdiction is the inherent power or authority to decide a
case. Wckershamyv. State, 218 Neb. 175, 183, 354 N W2d
134, 140 (1984).

A county board of equalization has only that authority
specifically conferred upon it by state law, or by the
construction necessary to achieve the purpose of the

rel evant provisions or act. See, e.g., Gand Island Latin
Club v. Nebraska Liquor Control Comm ssion, 251 Neb. 61, 67,
554 N.W2d 778, 782 (1996).

A county board of equalization's decision on an issue over
which it has no jurisdiction, while failing to act on the

i ssue over which it has subject matter jurisdiction, is
incorrect and both unreasonable and arbitrary.

A Board which fails to address a protest within the tinme
frame allowed for such protests is deenmed to have denied

t hose protests. Summer v. Col fax County, 14 Neb. 524, 16

N.W 756 (1883).

12



10.

Actual value is the nost probable price expressed in terns
of noney that a property will bring if exposed for sale in
the open market, or in an arnmis length transaction, between
a wlling buyer and willing seller, both of whom are

know edgeabl e concerning all the uses to which the real
property is adapted and for which the real property is
capabl e of being used. Neb. Rev. Stat. 877-112(2003 Supp.).
The purchase price of property may be taken into

consi derati on when determ ning actual or fair market val ue.
Purchase price al one, however, is not conclusive of actual

or fair market value. Oher matters relevant to the actua
val ue nust be considered in connection with the sale price
to determi ne actual value. Sale price is not synonynous
with actual value or fair nmarket value. Forney v. Box Butte
County Bd. of Equalization, 7 Neb.App. 417, 424, 582 N W 2D
631, 637, (1998).

The Taxpayer failed to adduce sufficient clear and

convi nci ng evidence that the Board' s “recapture val ues” were
unreasonable. The Board’'s decisions nmust accordingly be

af firned.

13



VII.
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat :

The Saunders County Board of Equalization’s Orders setting
the recapture val ues of the subject properties for tax year
2003 are affirned.

The Taxpayer’s 160-acre tract of agricultural real property
in Case Nunmber 03A-68, legally described as SEY. of Section
12, Township 13, Range 9, Saunders County, Nebraska, shal

be valued as follows for tax year 2003, as determ ned by the

Boar d:
Recapt ure Val ue
Land $188, 840
| nprovenents  $ - 0-
Tot al $188, 840

The Taxpayer’s 121.49-acre tract of agricultural real
property in Case Nunber 03A-69 legally described as BAL SW4
of Section 12, Township 13, Range 8, Saunders County,
Nebraska, shall be valued as follows for tax year 2003, as
determ ned by the Board:

Recapture Val ue

Land $140, 910
| nprovenents  $ - 0-
Tot al $140, 910

14



The Taxpayer’'s 40.28-acre tract of agricultural real
property in Case Nunmber 03A-70 |legally described as SWNW.
of Section 7, Township 13, Range 9, Saunders County,
Nebraska, shall be valued as follows for tax year 2003 as
determ ned by the Board:

Recapt ure Val ue

Land $44, 990
| nprovenents  $ - 0-
Tot al $44, 990

The Taxpayer’'s 77.62-acre tract of agricultural real
property in Case Nunber 03A-71 legally described as the
W/EW/., of Section 7, Township 13, Range 9, Saunders County,
Nebraska, shall be valued as follows for tax year 2003 as
determ ned by the Board:

Recapture Val ue

Land $94, 640
| nprovenents  $ - 0-
Tot al $94, 640

Any request for relief by any Party not specifically granted
by this order is deni ed.

This decision, if no appeal is filed, shall be certified to
t he Saunders County Treasurer, and the State Assessing
Oficial for Saunders County, pursuant to Neb. Rev. Stat.

§77-5016(7) (2003 Supp.).

15



8. Thi s decision shall only be applicable to tax year 2003.

9. Each Party is to bear its own costs in this matter.

T 1S SO ORDERED

| certify that Conm ssioner W ckersham nade and entered the above
and foregoing Findings and Orders in this appeal on the 13'" day
of February, 2004. Comm ssioner Hans di ssented, and woul d have
hel d the purchase price paid for the subject property was a valid
i ndi cator of actual or fair market value and finds no indication
of factors that m ght establish non-agricultural influence for
recapture. He would therefore have granted the Taxpayer’s
requested relief. Conm ssioner Reynolds affirnmed Chairnman

W ckersham s Findings and Order. The Findings and Order, having
been approved and confirmed by Conm ssioners Reynol ds are
therefore deened to be the Order of the Conmm ssion pursuant to

Neb. Rev. Stat. §77-5005(5) (2003 Supp.).

Signed and seal ed this 13'" day of February, 2004.

SEAL Wn R Wckersham Chair

16



